San Francisco Bay Conservation and Development Commission
455 Golden Gate Avenue, Suite 10600, San Francisco, California 94102 tel 415 352 3600 fax 415 352 3606

June 16, 2017

Robert A. Freeman, Executive Officer
Bridgeway 558 Real Property LLC
558 Bridgeway

Sausalito, CA 94965

Keith Garner

Sheppard, Mullin, Richter & Hampton LLP
Four Embarcadero Center, 17" Floor

San Francisco, CA 94111

SUBJECT: Issuance of Violation Report /Complaint for the Imposition of Administrative Civil
Penalties; Bridgeway 558 Real Property LLC, (BCDC Enforcement File Nos.
ER1999.054 & ER2012.020 and Permit File No. M1975.102.00)

Dear Mr. Freeman and Mr. Garner,

As you know, there are violations of the McAteer-Petris Act that we have been unable to
resolve with Bridgeway 558 Real Property LLC (“Bridgeway 558 LLC”) at the Commission’s staff
level. On April 14, 2017, after not hearing from Bridgeway 558 LLC for eighteen months,
Commission staff sent Mr. Freeman and then attorney John Scheuring a letter providing notice
that the Executive Director had terminated the opportunity to resolve the penalty portion of
the enforcement matter using the standardized fine process and would commence a formal
enforcement proceeding.

Therefore, as directed by the Executive Director, we are commencing a formal
enforcement proceeding. The first step in this process is to issue the enclosed Violation
Report/Complaint for the Imposition of Administrative Civil Penalties (“Violation
Report/Complaint”) that sets forth the Commission staff’s allegations.

The Commission’s law provides you with the opportunity to submit a “statement of
defense” within 35 days of the date of mailing of the Report/Complaint, or by no later than
July 20, 2017. Thereafter, the Enforcement Committee, a six-member subcommittee of the
Commission, will hold a public hearing to consider the facts and determine whether it should
recommend that the Commission issue a cease and desist and civil penalty order. The
Enforcement Committee is scheduled to hold its public hearing on either August 3, 2017 or
August 17, 2017. The full Commission will make the final determination whether to issue a
cease and desist and civil penalty order after the Enforcement Committee’s public hearing and
after considering the Enforcement Committee’s recommended enforcement decision.
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Commission will make the final determination whether to issue a cease and desist and civil
penalty order after the Enforcement Committee’s public hearing and after considering the
Enforcement Committee’s recommended enforcement decision.

I have enclosed the following documents: (1) the Violation Report/Complaint; (2) a
Statement of Defense form; and (3) a copy of Chapter 13 of the Commission’s regulations that
govern the enforcement process. Please let me know if you would like me to email an
electronic copy of the Statement of Defense form.

If you have any questions, please don’t hesitate to contact me by phone at (415) 352-3668
or by email at maggie.weber@bcdc.ca.gov.

Sincerely,
Maggea Llebery

MAGGIE WEBER
Enforcement Analyst

MW/go

Enclosures



Statement of Defense Form
Enforcement Investigation ER2012.020

Bridgeway 558 Real Property LL.C (Trident/Ondine Restaurants)

FAILURE (1) TO COMPLETE THIS FORM, (2) TO INCLUDE WITH THE COMPLETED FORM ALL
DOCUMENTS, DECLAREATIONS UNDER PENALTY OF PERJURY, AND OTHER EVIDENCE YOU WANT
PLACED IN THE RECORD AND TO BE CONSIDERED BY THE COMMISSION, (3) TO LIST ANY WITNESSES
WHOSE DECLARATION IS PART OF THE STAFF'S CASE AS IDENTIFIED IN THE VIOLATION REPORT THAT
YOU WISH TO CROSS-EXAMINE, THE AREA OF KNOWLEDGE ABOUT WHICH YOU WANT TO CROSS-
EXAMINE THE WITNESS, AND THE INFORMATION YOU HOPE TO ELICIT BY CROSS-EXAMINATION, AND (4)
TO RETURN THE COMPLETED FROM AND ALL INCLUDED MATERIALS TO THE SAN FRANCISCO BAY
CONSERVATION AND DEVELOPMENT COMMISSION STAFF OR TO CONTACT MAGGIE WEBER OR MARC
ZEPPETELLO OF THE SAN FRANCISCO BAY CONSERVATION AND DEVELOPMENT COMMISSION
ENFORCEMENT STAFF BY JULY 20,2017 MEANS THAT THE COMMISSION CAN REFUSE TO CONSIDER
SUCH STATEMENTS AND EVIDENCE WHEN THE COMMISSION HEARS THIS MATTER.

DEPENDING ON THE OUTCOME OF FURTHER DISCUSSIONS THAT OCCUR WITH THE SAN FRANCISCO
BAY CONSERVATION AND DEVELOPMENT COMMISSION ENFORCEMENT STAFF AFTER YOU HAVE
COMPLETED AND RETURNED THIS FORM, ADMINISTRATIVE OR LEGAL ENFORCEMENT PROCEEDINGS
MAY NEVERTHELESS BE INITIATED AGAINST YOU, IF THAT OCCURS, ANY STATEMENTS THAT YOU
MAKE ON THIS FORM WILL BECOME PART OF THE ENFORCEMENT RECORD AND MAY BY USED AGAINST
YOU.

YOU MAY WISH TO CONSULT WITH OR RETAIN AND ATTORNEY BEFORE YOU COMPLETE THIS FORM
OR OTHERWISE CONTACT THE SAN FRANCISCO BAY CONSERVATION AND DEVLOPMENT COMMISSION
ENFORCEMENT STAFF.

This form is enclosed with a violation report. The violation report indicates that you may be responsible for or in some
way involved in either a violation of the Commission's laws, a Commission permit, or a Commission cease and desist order.
The violation report summarizes what the possible violation involves, who may be responsible for it, where and when it
occurred, if the Commission staff is proposing any civil penalty and, if so, how much, and other pertinent information
concerning the possible violation.

This form requires you to respond to the alleged facts contained in the violation report, to raise any affirmative defenses
that you believe apply, to request any cross-examination that you believe necessary, and to inform the staff of all facts that
you believe may exonerate you of any legal responsibility for the possible violation or may mitigate your responsibility. This
form also requires you to enclose with the completed statement of defense form copies of all written documents, such as
letters, photographs, maps drawings, etc. and written declarations under penalty of perjury that you want the Commission to
consider as part of this enforcement hearing. This form also requires you to identify by name any person whom you may
want to cross-examine prior to the enforcement hearing on this matter, the area of knowledge that you want to cover in the
cross-examination, the nature of the testimony that you hope to elicit, and the reasons that you believe other means of
producing this evidence are unsatisfactory. Finally, if the staff is only proposing a civil penalty, i.e., no issuance of either a
cease or desist order or a permit revocation order, this form allows you alternatively to pay the proposed fine without
contesting the matter subject to ratification of the amount by the Commission.

IF YOU WANT TO CROSS-EXAMINE ANY PERSON ON WHOSE TESTIMONY THE STAFF HAS RELIED IN
THE VIOLATION REPORT, YOU MUST COMPLETE PARAGRAPH SEVEN TO THIS STATEMENT OF DEFENSE
FORM. THIS PARAGRAPH REQUIRES YOU TO SET OUT (1) THE NAME(S) OF THE PERSON(S) YOU WANT TO
CROSS-EXAMINE, ()2) REFERENCES TO ANY DOCUMENTS ABOUT WHICH YOU WANT TO CROSS-EXAMINE
THE PERSON, (3) THE AREA OF KNOWLEDGE ABOUT WHICH YOU WANT TO CROSS-EXAMINE THE
PERSON, (4) THE INFORMATION THAT YOU BELIEVE CAN BE ELICITED BY CROSS-EXAMINATION, AND (5)
THE REASON WHY YOU BELIEVE THIS INFORMATION CANNOT BE PRESENTED BY DECLARATION OR
OTHER DOCUMENT.

You should complete the form as fully and accurately as you can as quickly as you can and return it no later than 35 days
after its having been mailed to you to the Commission's enforcement staff at the address:

San Francisco Bay Conservation and Development Commission
455 Golden Gate Avenue, Suite 10600
San Francisco, California 94102



If you believe that you have good cause for not being able to complete this form within 35 days of its having been
mailed, please complete it to the extent that you can and within 35 days of the mailing of the violation report send the
statement of defense form completed as much as possible with a written explanation of what additional information you need
to complete the form in its entirety, how long it will take to obtain the additional information needed to complete the form,
and why it will take longer than 35 days to obtain the additional information, send all of this to the Commission's staff at the
above address. Following this procedure does not mean that the Executive Director will automatically allow you to take the
additional time to complete the form. Only if the Executive Director determines that you have shown good cause for the
delay and have otherwise complete the form as much as is currently possible will be grant an extension to complete the form.

If the staff violation report/complaint that accompanied this statement of defense form included a proposed civil penalty,
you may, if you wish, resolve the civil penalty aspect of the alleged violation by simply providing to the staff a certified
cashier's check in the amount of the proposed fine within the 35-day time period. If you choose to follow this alternative, the
Executive Director will cash your check and place a brief summary of the violation and proposed penalty along with a
notation that you are choosing to pay the penalty rather than contesting it on an administrative permit listing. If no
Commissioner objects to the amount of the penalty, your payment will resolve the civil penalty portion of the alleged
violation. If a Commissioner objects to the proposed payment of the penalty, the Commission shall determine by a majority
of those present and voting whether to let the proposed penalty stand. If such a majority votes to let the proposed penalty
stand, your payment will resolve the civil penalty portion of the alleged violation. If such a majority does not let the proposed
penalty stand, the Commission shall direct the staff to return the money paid to you and shall direct you to file your
completed statement of defense form and all supporting documents within 35 days of the Commission's action. Of course,
you also have the opportunity of contesting the fine from the outset by completing this form and filing it and all supporting
documents within 35 days of its having been mailed to you.

If you have any questions, please contact as soon as possible MAGGIE WEBER or MARC ZEPPETELLO of the
Commission Enforcement Staff at telephone number 415-352-3600.

1. Facts or allegations contained in the violation report that you admit (with specific reference to the paragraph number in the
violation report):

2. Facts or allegations contained in the violation report that you deny (with specific reference to paragraph number in the
violation report):




3. Facts or allegations contained in the violation report of which you have no personal knowledge (with specific reference to
paragraph number in the violation report):

4. Other facts which may exonerate or mitigate your possible responsibility or otherwise explain your relationship to the
possible violation (be as specific as you can; if you have or know of any documents, photographs, maps, letters, or other
evidence that you believe are relevant, please identity it by name, date, type, and any other identifying information and
provide the original or a copy if you can):

5. Any other information, statement, etc. that you want to make:

6. Documents, exhibits, declarations under penalty of perjury or other materials that you have attached to this statement to
support your answers or that you want to be made part of the administrative record for this enforcement proceeding (Please
list in chronological order by date, author, title and enclose a copy with this completed form):




7. Name of any person whose declaration under penalty of perjury was listed in the violation report as being part of the staff's
case who the respondent wants to cross-examine, all documents about which you want to cross-examine the person, area or
areas of information about which the respondent wants to cross-examine the witness, information that the respondent hopes
to elicit in cross-examination, and the reason(s) why some other method of proving this information is unsatisfactory:




Title 14

San Francisco Bay Conservation and Development Commission

§ 11301

§ 11211. Submittal of an Amendment.

(2) Within ten (10) working days of receipt by the Commission of a
proposed amendment to the local protection program or component
thereof, the Executive Director shall determine whether the proposed
amendment meets the submittal requirements of Section 11210.

(b) If the Executive Director determines that the proposed amendment
and supporting materials meet the submittal requirements of Section
11210, the Executive Director shall stamp all the materials “Filed
BCDC” and the date of filing and notify the entity that submitted the pro-
posed amendment of its filing.

(c) If the Executive Director determines that the proposed amendment
does not satisfy the requirements of Section 11210, the Executive Direc-
tor shall transmit to the entity that proposed the amendment a written ex-
planation of why the proposed amendment and supporting materials do
not comply with Section 11210.

(d) The filing of a proposed amendment and supporting materials shall
constitute submittal of the amendment pursuant to California Public Re-
sources Code Section 29410.

NOTE: Authority cited: Section 29201(e), Public Resources Code. Reference:
Sections 29418 and 29419, Public Resources Code.

HisTorY
1. New section filed 5-18-87; operative 6-17-87 (Register 87, No. 30).

§ 11212. Processing Amendments to the Local Protection
Program or Component Thereof.

The Commission shall process a proposed amendment to the Suisun
Marsh local protection program or to any component thereof in accor-
dance with Sections 11202 through 11208, except that amendments des-
ignated as minor by the Executive Director under Sections 11213 and
11214 shall be processed only as provided in Section 11214.

NOTE: Authority cited: Section 29201(e), Public Resources Code. Reference:
Sections 29418 and 24919, Public Resources Code.

HisTORY
1. New section filed 5-18-87; operative 6-17-87 (Register 87, No. 30).

§ 11213. Definition of a Minor Amendment.

A minor amendment to the Suisun Marsh local protection program or
any component thereof is an amendment that is consistent with Califor-
nia Public Resources Code Sections 29000 through 29612 and the Suisun
Marsh Protection Plan and that is one or more of the following:

(@) changes in wording, maps, or diagrams of any general, specific, or
area plan, other policy document, zoning ordinance, zoning district map,
regulation, or standard that does not change the designated, allowable, or
permitted use, density, or intensity of land use or sphere of influence or
boundary of any city; or .

(b) changes in any certified management plan or policy document of
the Suisun Resource Conservation District or the Solano County Mos-
quito Abatement District that does not change the permitted or allowable
use of any land and does not change any water management program. or
practice.

NOTE: Authority cited: Section 29418(c), Public Resources Code. Reference:
Section 29418(c), Public Resources Code.

HisTORY
1. New section filed 5-18-87; operative 6-17-87 (Register 87, No. 30).

§ 11214. Designation of an Amendment as Minor.

(a) If the Executive Director intends to determine that a proposed
amendment is minor, he or she shall notify the Commission of this intent
by summarizing the proposed amendment and stating the intent as part
of the administrative listing of administrative permits and consistency
determinations that Section 10620 requires.

(b) The Executive Director shall send the listing to or shall otherwise
notify in writing the County of Solano, the Cities of Benicia, Fairfield,
and Suisun City, the Solano County Local Agency Formation Commis-
sion, the Solano County Mosquito Abatement District, the Suisun Re-
source Conservation District, the California Department of Fish and
Game, the United States Fish and Wildlife Service, and the United States
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Bureau of Reclamation at least nine (9) working days before the meeting
at which the Commission may comment on the listing.

(c) If two (2) or more members of the Commission object to the Execu-
tive Director’s proposed determination that the proposed amendment is
minor, the determination shall not become effective and the Commission
shall process the amendment pursuant to Section 11212.

(d) I less than two (2) members of the Commission object to the Ex-
ecutive Director’s proposed determination that the proposed amendment
is minor, the proposed determination shall become effective and the
amendment shall become effective on the tenth (10th) working day fol-
lowing the meeting at which the amendment was listed.

(e) The Executive Director shall give written notice of final action on
the proposed amendment to the entity that proposed the amendment and
to all persons who have requested in writing that they receive such notice.

NOTE: Authority cited: Section 29418(c), Public Resources Code. Reference:
Section 29418(c), Public Resources Code.

HisTorY
1. New section filed 5-18-87; operative 6-17-87 (Register 87, No. 30).

§ 11215. Frequency of Amendments.

No local government, district, nor the Solano County Local Agency
Formation Commission shall submit an amendment to the Commission
or the Executive Director for certification more frequently than three (3)
times during any calendar year.

NOTE: Authority cited: Section 29201(e), Public Resources Code. Reference:

Section 29418, Government Code; and Section 65361, Government Code.
HisTorY

1. New section filed 5-18-87; operative 6-17-87 (Register 87, No. 30).

Chapter 13. Enforcement Procedures

Subchapter 1. General Provisions

§ 11300. Grounds for the Issuance of Cease and Desist
Orders.

Any one of the following actions shall constitute grounds for the is-
suance by the Commission of a cease and desist order: (1) the undertak-
ing or threat to undertake an activity that requires a Commission permit
without having obtained a Commission permit, (2) the violation of a term
or condition of a Commission permit, or (3) the inclusion of inaccurate
information in a permit application or at the public hearing on the permit
application.

NOTE: Authority cited: Section 66632(f), Government Code; and Section

. 29201(e), Public Resources Code. Reference: Section 66638, Government Code;

and Section 29601, Public Resources Code.
HiSTORY

1. Renumbering and amendment of former Section 11300 to Section 11301, and .
new Section 11300 filed 10-11-89; operative 11-10-89 (Register 89, No. 43).
For prior history, see Register 87, No. 30.

§ 11301. Grounds for Permit Revocation.

Any one of the following actions shall be grounds for the complete or
partial revocation of a Commission permit: '

(1) the violation of a term or condition of a permit,

(2) the violation of a Commission cease and desist order or an Execu-
tive Director’s cease and desist order, or

(3) the inclusion of inaccurate information in a permit application or
at the public hearing on a permit application.
NOTE: Authority cited: Section 66632(f), Government Code; and Section
29201(e), Public Resources Code. Reference: Section 66641(d); Government

Code; Section 29601, Public Resources Code; and Sunset Amusement Company
v. Board of Police Commissioners (1972) 7 Cal.3d 64, 80.

HisTorY

1. Renumbering and amendment of former Section 11301 to Section 11303, and
renumbering and amendment of former Section 11300 to Section 11301 filed
10-11-89; operative 11-10-89 (Register 89, No. 43). For pror history, see
Register 87, No. 30.

Regjster 2003, No. 21; 5-23—2003



§ 11302

BARCLAYS CALIFORNIA CODE OF REGULATIONS

§11302. Grounds for the Imposition of Administrative Civil
Penalties.
.Any one of the following actions shall constitute grounds for the impo-
sition of civil penalties by the Commission:
(1) the undertaking of any activity that requires a Commission permit
without having obtained the Commission permit or
(2) the violation of any term or condition of 2 Commission permit.

NOTE: Authority cited: Section 66632(f), Government Code; and Section
29201(e), Public Resources Code. Reference: Section 66641.5, Government
Code; and Sections 29610-29611, Public Resources Code.

HiISTORY
1. New section filed 5-18-87; operative 6-17-87 (Register 87, No. 30).

2. Repealer and new sectlon filed 10-11-89; operative 11-10-89 (Register 89,
No. 43).

§ 11303. Referral to the Attorney General by the
Commission or the Executive Director.

(a) A violation of any one of the following shall be grounds for the re-
ferral of the violation by the Commission or the Executive Director to the
Attorney General’s Office without the Commission’s having issued ei-
ther a cease and desist order or a permit revocation order: (1) the McA-
teer—Petris Act, (2) the Suisun Marsh Preservation Act, (3) the Federal
Coastal Zone Management Act, or (4) a term or condition of a Commis-
sion permit.

(b) In addition, a violation of either 2 Commission cease and desist or-
der or a Commission permit revocation order shall also be grounds for
the referral of the violation by either the Commission or the Executive
Director to the Attorney General’s Office.

(c) A referral made to the Attorney General’s Office pursuant to sub-
sections (a2) and (b) may include any other unresolved, alleged violation
including those of the type enumerated in Section 11386:

NOTE: Authority cited: Section 66632(f), Government Code; and Section
29201(e), Public Resources Code. Reference: Section 66641(d), Government
Code; and Section 29601, Public Resources Code.
HisTORY
1. Repealer of former Section 11303, and renumbering and amendment of former
Section 11301 to Section-11303 filed 10-11-89; operative 11~10-89 (Register
89, No. 43). For prior history, see Register 87, No. 30.

2. Amendment filed 5-22-2003; operative 6-21-2003 (Register 2003, No. 21).

Subchapter 2. Procedures for the Issuance
of Cease and Desist Orders, Permit
Revocation Orders, and Civil Penalty Orders

Article 1. Definitions

§ 11310. Definitions.

The following definitions are applicable to this chapter:

(a) “Complaint,” as used in subsection (b) of Section 66641.6 of the
Government Code, means the document that initiates the possible impo-
sition of administrative civil penalties by the Commission. A complaint
shall contain the information required by Government Code Section
66641.6(b) and otherwise follow the format for a staff violation report as
set out in Appendix H.

(b) “Enforcement committee,” as used in this chapter, means a com-
mittee that the Commission has established pursuant to Commiission res-
olution or by appointment by the Chair without Commission objection
to assist the Commission in carrying out its enforcement responsibilities.

(c) “Enforcement hearing,” as used in this chapter, means any public
hearing held before a hearing officer, the enforcement committee, or the
Commission as part of a Commission enforcement proceeding.

(d) “Hearing Officer,” means any person appointed by the Commis-
sion to receive evidence, hear arguments, make findings of fact, and rec-
ommend to the Commission what action it should take on an enforcement
matter.
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(e) “Person,” as used in Sections 66637 through 66642 of the Govern-
ment Code and in this chapter, means any individual, firm, association,
organization, partnership, business trust, corporation, company, or gov-
ernmental agency.

(f) “Respondent,” as used in this chapter, meadns a person to whom the
Commission staff has issiied a violation report and a statement of defense
form in accordance with Section 11321(c).

NOTE: Authority cited: Section 66632(f), Government Code; and Section
29201(e), Public Resources Code. Reference: Sections 66637-66642, Govern-
ment Code; and Section 29601, Public Resources Code.
HiISTORY
1. Renumbering and amendment of former Section 11310 to Section 11710, and
renumbéring and amendment of Section 11010to Section 11310 filed 5-18-87;
operative 6-17-87 (Register 87, No. 30). For prior history, see Registers 86, No.
39 and 73, No. 50.

2. Renumbering of former subsection (a) to subsection (¢), repealer of former sub-
sections (b) and (c), new subsections (a)-(d), and renumbering of former sub-
section (d) to subsection (f) filed 10-11-89; operative 11 10-89 (Register 89,
No. 43).

Article 2. Commission Cease and Desist
Orders, Permit Revocation Orders, and Civil
Penalty Orders

§ 11320. Staff Investigation and Discovery.

As part of any enforcement investigation, the Executive Director may
issne subpenas and the staff may send interrogatories, conduct deposi-
tions, and inspect property at any time.

NOTE: Authority cited: Section 66632(f), Government Code; and Section

29201(e), Public Resources Code. Reference: Sections 11180-11181, 66637,
66638 and 66643, Government Code; and Section 29601, Public Resources Code.

HisTORY

1. Repealer of former Section 11320, arid renumbering and amendment of former
Section 11331 to Section 11320 filed 10~11-89; operative 11-10-89 (Register
89, No. 43). For prior history, see Register 87, No. 30.

§ 11321. Commencing Commission Enforcement

Proceedings.

(a) If the Executive Director believes that the results of an enforcement
investigation so warrant, the Executive Director shall commence Com-
mission enforcement proceedings by issuing at least 45 days prior to
holding an enforcement hearing on the matter the following materials to
the last known address of each party that the Executive Director believes
may be legally responsible in some manner for the alleged violation:

(1) a violation report that complies with the format set out in Appen-
dix H,

(2) a complaint for civil penalties that complies with the format set out
in Appendix H if the staff seeks civil penalties; and

(3) a statement of defense form that complies with the format set out
in Appendix I. The violation report and complaint for civil penalties can
be combined into a single document so long as it contains all the informa-
tion required for both.

(b) The violation report shall refer to all documents on which the staff
relies to provide a prima facie case and give notice that the documents
may be inspected at the Commission’s office and that copies will be pro-
vided with five days prior notice and upon payment of the cost of copy-
ing.

(c) Issuance of a violation report shall occur when the violation report
is mailed by certified mail to all persons or entities named as a respondent
in the violation report. Issuance of a complaint for civil penalties shall oc-
cur when the complaint for civil penalties is mailed by certified mail to
all persons or entities name as a respondent in the complaint.

NOTE: Authority cited: Section 66632(f), Government Code; .and Section
29201(e), Public Resources Code. Reference: Sections 66638 and 66641.6, Gov-
ernment Code; and Sections 29610-29611, Public Resources Code.
HisTORY
1. Renumbering and amendment of former Section 11330 to Section 11321 and
Section 11322 filed 10-11-+89; operative 11-10-89 (Register 89, No. 43). For
prior history, see Register 87, No. 30.

Register 2003, No. 21; 5-23-2003
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San Francisco Bay Conservation and Development Commission

§ 11326

§ 11322. Respondent’s Required Response to the
Violation Report.

(a) Within thirty—five (35) days of the issuance of the violation report
and the statement of defense form, each respondent shall subinit to the
Commission as its office an original and five copies of the completed
statement of defense form and an original (or verified copy) and five co-
pies of all documents that the respondent wants to be made part of the re-
cord of the enforcement proceeding, including any declarations under
penalty of perjury and any documentary evidence such as letters, photo-
graphs, and similar matters. Once submitted, all such declarations and
documents shall be permanently retained by the Commission as part of
the enforcement record.

(b) If a respondent believes that cross—examination of a person relied
on by staff in its violation report is needed to show or contest a fact al-
leged in the violation report, the respondent shall request such cross—ex-
amination in the statement of defense form. The addendum shall list the
name of each person the respondent wants to cross examine, all docu-
ments about which the respondent wants to cross examine, a description
of the area of knowledge about which the respondent wants to cross—ex-
amine the person, including a specific reference to the fact or information
respondent disputes, the information that respondent believes can be
elicited by cross—examination, and the reasons the respondent believes
that the information can best be provided by cross-examination rather
than by the submittal of declarations or other written evidence.

(c) Within 35 days of the issuance of a complaint for civil penalties and
a statement of defense form, each respondent shall submit to the Com-
mission at its office either (1) a certified cashier’s check in the amount
of the proposed civil penalty or (2) the completed statement of defense
form and all documents that the respondent wants to be made part of the
record of the enforcement proceeding, including any declarations under
penalty of perjury and any documentary evidence such as letters, photo-
graphs, and similar matters, and any request to allow cross—examination.

(d) If the staff wants to cross—examine, the staff shall, within seven
days of receiving a statement of defense form, mail to all respondents a
list of all persons that the staff wants to cross examine, the area or areas

.of knowledge about which the staff wants to cross—examine the witness,
and the information that the staff hopes to elicit in cross—examination.

(e) If the Executive Director sends a violation report and a complaint
for civil penalties together, paying the civil penalties will not release the
respondent from the possible issuance of a cease and desist order or per-
mit revocation order.

() The Executive Director may at his or her discretion extend the
35—day time limit imposed by paragraphs (a) and (¢) of this section upon
receipt within the 35-day time limit of a written request for such exten-
sion and a written demonstration of good cause. The extension shall be
valid only to those specific items or matters that the Executive Director
identifies to the requesting party as being exempt from the 35-day filing
requirement and shall be valid only for such additional time as the Execu-
tive Director allows.

(g) If a respondent responds to a complaint for the imposition of ad-
ministrative civil penalties by submitting a cashier’s check in the appro-
priate amount to the Executive Director in a timely fashion, the Executive
Director shall cash the check and list the violation, the amount of the pro-
posed penalty, and the fact that the respondent has agreed to pay the pen-
alty as part of the administrative permit listing within 30 days of receipt
of the check.

(h) At the next Commission meeting after receiving the listing, the
Commission can object to the amount of a proposed administrative civil
penalty that a respondent has paid by voting by a majority of those pres-
ent and voting. If the Commission so objects, the Executive Director shall
return the respondent’s money and the respondent shall file his or her
completed statement of defense form and supporting documents within
35 days of the Commission’s action. Thereafter, the enforcement matter
shall proceed according to these regulations.
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NOTE: Authority cited: Section 66632(f), Government Code; and Section
29201(e), Public Resources Code. Reference: Sections 66638 and 66641.6, Gov-
emment Code; and Section 29610-29611, Public Resources Code.

HISTORY

1. Renumbering and amendment of former Section 11330(d) to Section 11322
filed 10~-11-89; operative 11-10-89 (Register 89, No. 43). For prior history, see
Register 87, No. 30.

§ 11323. Distribution of Notice of Enforcement Hearings.

(a) At least ten (10) days prior to the initial enforcement hearing on a
proposed Commission cease and desist order, a proposed permit revoca-
tion order, or a proposed Commission civil penalty order, whether held
before the enforcement committee, the Commission, or a hearing officer,
the Executive Director shall mail by regular mail a written notice of the
date, time, and place of the initial enforcement hearing to all respondents
at their last known address and to all members of the public who have re-
quested in writing that they receive such notice, provided that no notice
need be mailed to the respondent if the respondent has already received
notice of the hearing in a cease and desist order issued by the Executive
Director. A meeting notice mailed pursuant to California Government
Code Section 11125 will meet this notice requirement.

(b) After the initial enforcement hearing, notice of further enforcement
hearings may be given by either announcing the date, time, and place of
the further meeting on the record at the close of the preceding enforce-
ment hearing or by mailing written notice of the date, time, and place of
the further meeting to all respondents at least 10 days prior to the further
enforcement hearing.

NOTE: Authority cited: Section 66632(f), Government Code; and Section

29201(e), Public Resources Code. Reference: Sections 66638, 66641.5, and

66641.6, Government Code; and Section 29601, Public Resources Code.
HiISTORY

1. Renumbering and amendment of Former Section 11337 to Section 11323 filed
10-11-89; operative 11-10-89 (Register 89, No. 43). For prior history, see
Register 87, No. 30.

§ 11324. Distribution of the Violation Report, Statement of
Defense Form(s), and Recommended
Enforcement Decision.

At least ten (10) days prior to the enforcement hearing, the Executive
Director shall mail by regular mail the following materials to each re-
spondent, and to the committee members if the enforcement hearing will
be held before the enforcement committee, to the hearing officer if the
enforcement hearing will be held before a hearing officer, or to the Com-
mission if the enforcement hearing will be held before the Commission:
(1) the violation report, (2) each completed statement of defense form
and the enclosed exhibits, with anotation thatindicates if any of the state-
ments have been filed in an untimely fashion, and (3) arecommended en-
forcement decision that complies with Section 11326.

NOTE: Authority cited: Section 66632(f), Government Code, and Section
29201(e), Public Resources Code. Reference: Sections 66637-66638 and
66641.6, Government Code; and Section 29601, Public Resources Code.
HisTorRY
1. Renumbering and amendment of former Section 11336 to Section 11324 filed
10-11-89; operative 11-10-89 (Register 89, No. 43). For prior history, see
Register 87, No. 30.

§ 11325. Ex Parte Contacts.

NOTE: Authority cited: section 66632(f), Government Code; and Section

29201(e), Public Resources Code. Reference: Sections 66637-66638 ‘and

66641.6, Government Code; and Section 29601, Public Resources Code.

History

1. Renumbering and amendment of former Section 11333 to Section 11325 filed
10-11-89; operative 11-10-89 (Register 89, No. 43). For prior history, see
Register 87, No. 30. )

2. Repealer filed 12-27-2004; operative 1-26-2005 (Register 2004, No. 53).

§ 11326. Contents of an Executive Director’s
Recommended Enforcement Decision.
(2) The Executive Director shall prepare a recommended enforcement
decision on a proposed Commission cease and desist order, a proposed
permit revocation order, or a proposed civil penalty order.

Register 2004, No. 53; 12—31-2004



§ 11327

BARCLAYS CALIFORNIA CODE OF REGULATIONS

- Title 14

(b) The Executive Director’s recommended enforcement decision
shall be in writing and shall include:

(1) abrief summary of (A) any background to the alléged violation, (B)
the essential allegations made by staff in its violation report (C) a list of
all essential allegations either admitted or not contested by respon-
dent(s), (D) all defenses and mitigating factors raised by the respon-
dent(s), and (E) any rebuttal evidence raised by the staff to matters raised
in the statement of defense form with references to supporting docu-
ments;

(2) a summary and analysis of all unresolved issues;

(3) a statement of whether the Executive Director has issued a cease
and desist order and its expiration date; and

(4) a recommendation on what action the Commission should take;
and .
(5) the proposed text of any cease and desist order, permit revocation
order, or civil penalty order that the Executive Director recommends that
the Commission issue.

NOTE: Authority cited: Section 66632(f), Government Code; and Section
29201(e), Public Resources Code. Refeérence: Sections 66638, 66642 and
66641.6, Government Code; and Section 29601, Public Resources Code

HiSTORY

1. Renumbering and amendment of former Section 11335 to Secnon 11326 filed
10-11-89; operative 11-10-89 (Register 89, No. 43). For prior hlstory, see
Register 87 No. 30.

§ 11327. Enforcement Hearing Procedure.
Enforcement hearings shall proceed in the following manner:
(a) the Chair shall announce the matter, ask all respondents or their at-
- torneys present to identify themselves for the record, indicate what mat-
ters are already part of the récord, and announce any imposition of tithe
limits for presentations to be made by the staff, the respondent(s) and the
public at the hearing;

(b) the Chair may impose time hrmts based on the circumstances of the
alleged vwlahon(s), the number of other items contained on the meeting
agenda, the number of persons who 1ntend to speak; and such other fac-
tors as the Chair believes relevant;

(c) the staff shall summarize the violation report and recommended en-
forcement decision with parucular attention to hrmtmg its presentation
to issues of controversy;

(d) each respondent shall summarize its position(s) on the matter(s)
relevant to the alleged violation or proposed order with particular atten-
tion to those issue(s) where an actual controversy exists between the staff
and the reported party(s);

(e) other speakers may speak concerning the matter;

(f) presentations made by the staff, a respondent, and other speakers
shall be limited to responding to (1) evidence already made part of the
enforcement record and (2) the policy implications of such evidence; the
committee and the Commission shall not allow oral testimony unless the
committee' and Commission believes that such testimony is essential to
resolve any factnal issues that remain unresolved after reviewing the ex-
isting written record and whose resolution is essential to determining
whether a violation has occurred or to determining what remedy is appro-
priate. If the committee or Commission allows oral testimony, such testi-
mony shall be taken under oath, and a]l representanves of the staff and

- all respondents shall be given a right to cross—examine all witnesses who
are allowed to testify and a right to have rebuttal witnesses similarly testi-
fy;

(g) cross—examination of any witness whose declaration under penalty
of perjury has become part of the enforcement record shall be permitted
only if the party who wishes to cross—examine has identified in writing
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pursuant either to Section 11322(a) or Section 11322(¢) the person to be
cross—examined, the area or areas of information irito which the cross—
examination will delve, and the information sought to be uncovered.

(h) Committee members, a hearing officer, and Commissioners may
ask questions at any time during the hearing or deliberations.

(i) the enforeement committee, hearing officer, or Commission shall
close the public hearing after the staff, all respondents, ard the public
have completed their presentations and committee members, the hearing
officer, or Commissioners have completed their questioning;

(§) the enforcement committee or Commission shall deliberate and
vote on an enforcement matter; and

(k) if a hearing officer has been appointed for an enforcement matter,
the hearing officer shall render a written decision that follows the format
of an Executive Director’s recommended enforcement decision within
14 days of the: closing of the enforcement hearing:

NOTE: Authority cited: section 66632(f), Government Code; and Section
29201(e), Public Resources Code. Reference: Sections 66637-66638 and
66641.6, Government Code; and Section 29601, Public Resources Code.

HiSTORY

1. Renumbering and amendmient of former Section 11328 to Section 11327 filed
-10-11-89; operative 11-10-89 (Reglster 89, No. 43). For prior history, see
Register 87 No. 30.

§ 11328. Acceptance of Late Evidence. )

" The introduction of surprise testimony and éxhibits at enforcement
hearings shall be dlscouraged All documents and declarauons under
penalty of perjury shall be submitted with the cornpleted statement of de-
fense form éxcept to the extent the Executive Director has extended the
time for such submiittal pursuant to Section 11322(d) or the Comm15s1on
admits the evidence into the record pursuant to Section 11327(f) and th1s
section. To this end, the Commission, any hearing officer, and the en-

forcement committee shall not acceépt into the record or consider any

statement of defense form or any written evidence not filed in a timely
manner unless the Commission, hearing officer, or enforcement commit-
tee finds that (1) the person seeking to introduce the evidencé made all
reasonable efforts to obtain and submit the evidence in a hmely manner
and would be substantially harmed if the evidence were not admitted and
(2) no other paity woiild suffer substantial prejudicé by its admission.

NOTE: Authority cited: Section 66632(f), Government Code; and .Section

"29201(e), Public Resources Code. Reference: Section 66638 and 66641.6, Gov~

ernment Code; and Section 29601, Public Resources Code:
History
1. New sectlon filed 10-11-89; operative 11-10-89 (Register 89, No. 43).

'§11329.  Admissibility of Evidence.

(2) Any relevant evidence shall be admitted if it is the sort of evidence
on' which responsible persons are accustomed to rely in the conduct of
serious affairs, regardless of the existence of any common law or $tatuto-
ry rule that might make improper the admission of such evidence over
objection in civil actions.

(b) Hearsay evidence may be used for the purpose of supplementing
or explaining other evidence but shall not be sufficient in itself to support
a finding unless it would be admissible over objection in a civil action or
unless it is in the form of a declaration under penalty of perjury or in the
form of another document référred to in a violation report or complaint
for the imposition of civil penalties and the declarant or author of the oth-
er document is subject to cross—examination as provided in Sections
11321, 11322, and 11327.

(c) The rules of privilege shall be effective to the extent that they are
otherwise required by statute to be recognized at the hearing, and 1rrele-
vant or unduly repetitious evidence shall be excluded.

Register 2004, No. 53; 12—31—2004



Title 14

San Francisco Bay Conservation and Development Commission

§ 11335

(@) The Chair, the enforcement committee chair, or the hearing officer
if one has been appointed shall have the final authority to determine
whether any evidence whose admissibility is challenged by objection
shall be admitted into evidence and become part of the record.

(e) In determining whether to admit testimony or exhibits into the re-
cord over objection, the Chair, the enforcement committee chair, or the
hearing officer if one has been appointed shall consult with the Deputy
Attorney General in attendance at the hearing.

NOTE: Authority cited: section 66632(f), Government Code; and Section
29201(e), Public Resources Code. Reference: Sections 66638, 66641.5 and
66641.6, Government Code; and Section 29601, Public Resources Code.

HisTORY

1. Renumbering and amendment of former section 11339 to section 11329 filed
10-11-89; operative 11-10-89 (Register 89, No. 43). For prior history, see
Register 87, No. 30.

2. Amendment of portions of subsection (a) to create new subsections (b) and (c)
and relettering of former subsections (b) and (c) filed 9-3-92; operative
10-5-92 (Register 92, No. 36).

§ 11330. Adoption of an Enforcement Commitiee or a
Hearing Officer Recommended Enforcement
Decision.

After the enforcement committee or a hearing officer has closed the
enforcement hearing and completed its deliberations, it shall adopt a rec-
ommended enforcement decision, which shall include all of the foliow-
ing:

(2) all of the matters required by Section 11326; and

(b) any further written report on or explanation of the enforcement pro-
ceedings as the enforcement committee or hearing officer believes is ap-
propriate.

The enforcement committee or a hearing officer can adopt with or
without change the staff recommended enforcement decision.

NOTE: Authority cited: Section 66632(f), Government Code; and Section
29201(e), Public Resources Code. Reference: Sections 66638 and
66641.5-66641.6, Government Code; and Section 29601, Public Resources Code.

HisTorRY

1. Renumbering and amendment of former Section 11330 to Section 11321 and
11322, and new Section 11330 filed 10-11-89; operative 11-10-89 (Register
89, No. 43). For prior history, see Register 87, No. 30.

§ 11331. Referral of the Recommended Enforcement

Decision to the Commission.

Atleastten (10) days prior to the Commission’s consideration of arec-
ommended enforcement decision referred to it either directly by the Ex-
ecutive Director, by the enforcement committee, or by a hearing officer,
the staff shall mail the recommended enforcement decision to all respon-
dents and to all Commissioners.

NOTE: Authority cited: Section 66632(f), Government Code; and Section
29201(e), Public Resources Code. Reference: Sections 66638 and
66641.5-66641.6, Government Code; and Section 29601, Public Resources Code.

HisTORY

1. Renumbering and amendment of former Section 11331 to Section 11320, and
new Section 11331 filed 10-11-89; operative 11-10-89 (Register 89, No. 43).
For prior history, see Register 87, No. 30.

§ 11332. Commission Action on Recommended
Enforcement Decision.

(a) When the Commission acts on a recommended enforcement deci-
sion, the Commission shall allow representatives of the staff, each re-
spondent, and members of the public an opportunity to present their re-
spective arguments on the recommendation, subject to such reasonable
time limits as the Chair may impose and subject to a prohibition against
the introduction of any new evidence unless the Commission proceeds
either to remand the matter to the enforcement committee or hearing offi-
cer or hold a de novo evidentiary hearing.

(b) Thereafter, the Commission shall do one of the following:

(1) adopt the recommended enforcement decision without any change
in any proposed cease and desist order, permit revocation order, or civil
penalty order;
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(2) either (A) dismiss the entire matter by voting not to issue any pro-
posed cease and desist order, proposed permit revocation order, or pro-
posed civil penalty order or (B) adopt the recommended enforcement de-
cision with regard to one or more of a proposed cease and desist order,
a proposed permit revocation order, and a proposed civil penalty order
and dismiss the other proposed order(s) recommended in the recom-
mended enforcement decision by voting not to issue them;

(3) remand the matter to the enforcement committee, hearing officer,
or the staff for further action as the Commission directs; or

(4) reject the recommended enforcement decision and decide to con-
sider the entire matter de novo. In this event, the Commission shall con-
tinue the public hearing to the next available Commission meeting, when
it shall proceed in accordance with the same procedural requirements as
the Commission must follow under these regulations pursuant to Section
11327. As part of this de novo proceeding, the Commission can accept
additional evidence only in compliance with Section 11327 or if the
Commission provides the staff, all respondents, and the public a reason-
able opportunity to review and respond to the additional evidence prior
to the Commission’s de novo review.

NOTE: Authority cited: Section 66632(f), Government Code; and Section
29201(e), Public Resources Code. Reference: Sections 66638 and
66641.5-66641.6, Government Code; and Section 29601, Public Resources Code.

HisTorRY
1. New section filed 5-18-87; operative 6-17-87 (Register 87, No. 30).

2. Repealer and new section filed 10-11-89; operative 11-10-89 (Register 89,
No. 43).

§ 11333. Commission Hearing Procedures on Direct
Referral of an Enforcement Matter by the
Executive Director.

When the Executive Director refers an enforcement matter directly to
the Commission rather than to the enforcement committee, the Commis-
sion shall follow the procedures set out in Sections 11327 through 11329
and in Section 11334.

NOTE: Authority cited: Section 66632(f), Government Code; and Section
29201(e), Public Resources Code. Reference: Sections 66638 and
66641.5-66641.6, Government Code; and Section 29601, Public Resources Code.

HistorY

1. Renumbering and amendment of former Section 11333 to Section 11325, and
new Section 11333 filed 10-11-89; operative 11-10-89 (Register 89, No. 30).
For prior history, see Register 87, No. 30.

§ 11334. Voting on a Proposed Commission Cease and
Desist Order, a Proposed Commission Permit
Revocation Order, or a Proposed Commission
Civil Penalty Order.

(a) The Commission shall vote on a recommended enforcement deci-
sion, a proposed Commission cease and desist order, a proposed permit
revocation order, or a proposed civil penalty order by roll call in alphabet-
ical order except that the Chair shall vote last;

(b) Any member may change his or her vote at any time before the
Chair announces the final tally; and

(c) The decision of whether or not to issue an order shall be by majority
vote of those present and voting.

NOTE: Authority cited: Section 66632(f), Government Code; and Section
29201(e), Public Resources Code. Reference: Sections 66638 and
66641.5-66641.6, Government Code; and Section 29601, Public Resources Code.
HisTorRY
1. Repealer of former Section 11334, and renumbering and amendment of former
Section 11341 to Section 11334 filed 10-11-89; operative 11-10-89 (Register
89, No. 43). For prior history, see Register 87, No. 30.

§ 11335. Staff Report and Recommendation.

NOTE: Authority cited: Section 66632(f), Government Code; and Section
29201(e), Public Resources Code. Reference: Sections 66637-66642, Govern-
ment Code; and Section 29601, Public Resources Code.
HisTorRY
1. Renumbering and amendment of former Section 11335 to Section 11326 filed
10-11-89; operative 11-10-89 (Register 89, No. 43). For prior history, see
Register 87, No. 30.
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§ 11336. Distribution of Staff Report and
Recommendation.

NOTE: Authority cited: Section 66632(f), Government Code; and Séction
29201(e), Public Resources Code. Reference: Sections 66637-66642, Govern-
ment Code; and Section 29601, Public Resources Code,

HisTORY

1. Renumbering and amendment of former Section 11336 to Section 11324 filed
10-11-89; operativel1-10-89 (Register 89, No. 43). For prior history, see Reg-
ister 87, No. 30.

§ 11337. Notice of Public Hearing.

NOTE: Authority cited: Section 66632(f), Government Code; and Section
29201(e), Public Resources Code. Reference: Sections 6663766642, Govern-
ment Code; and Section 29601, Public Resources Code.

HiSTORY

1. Renumbering and amendment of former Section 11337 to Section 11323 filed
10-11-89; operative 11-10-89 (Reglster 89, No. 43). For prior history, see
‘Register 87 No. 30.

§ 11338. Public Hearing Procedure.

NOTE: Authority cited: Section 66632(f), Goveriment Code; and Seéction
29201(e), Public Resources Code. Reference: Sections 66637-66642, Govern-
ment Code; and Section 29601, Public Resources Code.

HisToRY

1. chumbenng and amendment of former Section 11338 to Section 11327 filed
10-11-89; operative 11-10-89 (Register 89, No. 43). For prior history, see
Register 87, No. 30.

§11339. Admissibility of Evidence.
NOTE: Authority cited: Section 66632(f), Government Code; and Section
29201(e), Public Resources Code. Reference: Sections 11513 and 66637-66642,
Government Code; and Section 29601, Public Resources Code.

HiISTORY

1. Renumbering and amendment of former Section 11339 to Section 11329 filed
10-11-89; operative 11-10-89 (Register 89, No. 43). For prior history, see
Register 87 No. 30.

§11340. Contents of Cease and Desist Orders.

(a) Cease and desist orders shall be signed by the Executive Director
and shall contain the following:

(1) a statement of whether the Executive Director is issuing the order
pursuant to Section 66637 of the Government Code or the Commiission
is issuing the order pursuant to Section 66638 of the Government Code;

(2) the names of the person or persons who have undertaken or who
are threatening to undertake the activity that is the subject of the order;

(3) identification of the property where the activity has been undertak-
en or may be undertaken;

(4) a description of the activity;

(5) the effective date of the order;

(6) the expiration date, if any, of the order;

(7) any terms, conditions, or other provisions necessary to bring the
activity into compliance with the provisions of the McAteer—Petris Act,
the Suisun Marsh Preservation Act, or a permit;

(8) written findings that (1) explain the decision to issue the order and
(2) provide the factual and legal basis for the issuance of the order;

(9) in the case of an order issued by the Executive Director, notice of
the date and place of any public hearing to be held on any cease ahd desist
order proposed to be issued by the Commissior relating to the same activ-
ity if the Executive Director has scheduled orie;

(10) notice that a respondent may file with the superior court a petition
for writ of mandate for review of the order pursuant to Section 1094.5 of
the Code of Civil Procedure within thirty (30) days after service of a copy
of the order; and

(11) such other provisions that the Commission has approved, includ-
ing provisions relating to:

(A) a disclaimer of any effect of the order upon any duties, rights, or
obligations under private agreements or under regulations of other public
bodies;

(B) the obligation to conform strictly to the order and the conse-
quences of the failure to do so; and

(C) the fact that the order does not constitute a recognition of property
rights.
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(b) A cease and desist order can be combined with a permit revocation
order or a civil penalty order so long as the combined order contains all
the information required under these regulations for both such orders:

NOTE: Authority cited: Section 66632(f), Government Code; and Section
29201(e), Public Resources Code. Reference: Sections 66638 and
66641.5-66641.6, Government Code; a.ndSectlon29601 Public Resources Code

HISTORY

1. Repealer of former Section 11340, and renumbering and amendment of former
Section 11343 to Section 11340 filed 10-11—89; operative 11-10-89 (Reégister
89, No. 43). For prior history, see Register 87; No. 30.

Modifications of Cease and Desist Orders Issued
by the Executive Director.

The Execative Director may modify 4 cease and desist order that he
or she has issued, but he or she shall not do so in a manner that extends
the 90—day. expiration period provided for in Section 66637 of the Gov-
emment Code unless a respondent stipulates in writing to the extension.
The Executive Director may, however, issue consecutive cease and de-
sist orders for a persisting violation or a persisting threatened violation.

NOTE: Authority cited: Section 66632(f), Government Code; and Section

29201(e), Public. Resources Code. Reference: Sections 66638 and

66641.5-66641.6, Government Code; and Section 29601, Public Resources Code.

HisTorY

1. Renumbering and amendment of former Section 11341 to Section 11334, and
renumbering and amendment of former Section 11344 (a) to Section 11341 filed
10-11-89; operative 11-10-89 (Register 89, No. 43). For prior history, see
Register 87, No. 30.

§11341.

§ 11342. Modification of Cease and Desist Orders Issued
by the Commission.

‘The Executive Director may modify a cease and desist order issued by
the Commission if the modification would not be a material alteration of
the order. ,

NOTE: Authority cited: Section 66632(f), Government Code; and Section
29201(e), Public Resources Code. Reference: Sections 66638 and
66641.5-66641.6, Government Code; and Séction 29601, Public Resources Code.

HisTory

1. Renumbering and amendment of former Section 11342 to Section 11370, and
renumbering and amendment of former Section 11344(b) to Section 11342 filed
10-11-89; operative 11-10-89 (Register 89. No. 43). For prior hxstory, see
Register 87 No. 30.

§ 11343. Appeal from the Modification of a Commlssmn
Cease and Desist Order.

() A person who has been personally served with 2a Commission cease
and desist order or to whom the Commission has mailed by certified mail
a cease and desist order and to whom the order is directed may appeal to
the Commission any modification of the order by the Executive Director.

(b) If the appeal is complete and filed within ten days of the personal
service or mailing by certified mail of the modification to the order, the
appeal shall stay the effect of the modification, but the previously effec-
tive order shall remain in effect.

(c) Appeals to modifications of a cease and desist order by the Execu-
tive Director cannot be filed more than ten days after the pérsonal service
or mailing by certified mail of the modification.

NOTE: Authority cited: Section 66632(f), Government Code; and Section

29201(e), Public Resources Code. Reference: Sections 66638 and

66641.5-66641.6, Government Code; and Section 29601, Public Resources Codé.

HisTorRY

1. Renumbering and amendment of former Section 11343 to Section 11340, and
renumbering and amendment of former Section 11344(c) to Section 11343 filed
10-11-89; operative 11-10-89 (Register 89, No. 43), For prior history, see
Register 87, No. 30.

§11344. Amendments to Cease and Desist Orders.

NOTE: Authority cited: Section 66632(f), Government Code; and Section
29201(e), Public Resources Code. Reference: Sections 66637-66642, Govern-
ment Code; Section 29601, Public Resources Code; and Bel Mar Estates v. Cali-
Jfornia Coastal Commission (1981) Cal. App. 3d 936, 940.
HisTORY
1. Renumbering and amendment of former Section 11344 to Sections 11341,
11342, and 11343 filed 10-11-89; operative 11-10-89 (Register 89, No. 43).
For prior history, see Register 87, No. 30.
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§ 11350. Contents of Permit Revocation Orders.

(a) Commission permit revocation orders shall be signed by the Ex-
ecutive Director and shall contain the following:

(1) the names of the person or persons who have violated a term or con-
dition of a Commission permit or a Commission cease and desist order
or who have misstated any information on a permit application or at a
public hearing;

(2) an identification of the term or condition of a permit or a cease and
desist order that was violated, the information that was misstated on the
permit application;

(3) the effective date of the order;

(4) the work and uses that are no longer authorized and the date by
which any corrective actions or termination of uses must occur;

(5) any terms, conditions, or other provisions that the Commission
may determine that, if complied with, could avoid revocation of the per-
mit;

(6) written findings that (A) explain the decision to issue the permitre-
vocation order and (B) provide the factual and legal basis for the issuance
of the order;

(7) notice that an aggrieved party can file with the superior court a peti-
tion for a writ of mandate for review of the order pursuant to Section
1094.5 of the Code of Civil Procedure.

(b) A permit revocation order can be combined with a cease and desist
order and a civil penalty order so long as the combined order contains all
the information required by these regulations for both types of orders.

NOTE: Authority cited: Section 66632(f), Government Code; and Section
29201(e), Public Resources Code. Reference: Sections 66638 and 66641, Govern-
ment Code; and Section 29601, Public Resources Code.

HisTorRY
1. New section filed 5-18-87; operative 6~17-87 (Register 87, No. 30).
2. Amendment filed 10-11-89; operative 11-10-89 (Register 89, No. 43).

§ 11351. Modification of Permit Revocation Orders.
The Executive Director may modify a permit revocation order if the
modification would not materially change the order.

NOTE: Authority cited: Section 66632(f), Government Code; and Section
29201(e), Public Resources Code. Reference: Section 66641(d), Government
Code; and Section 29600, Public Resources Code.

HisTORY
1. New section filed 10~11-89; operative 11-10-89 (Register 89, No. 43).

§ 11352. Appeal from Modification of a Permit Revocation
Order.

(2) A person to whom the Commission has issued a permit revocation
order may appeal to the Commission any modification of the order by the
Executive Director by filing within ten (10) days of the date of the person-
al service or mailing by certified mail of the modification a written state-
ment that the party is appealing the modification and the reasons for the
appeal.

(b) If the appeal is complete and filed within ten days of the personal
service or mailing by certified mail of the modification to the order, the
appeal shall stay the effect of the modification, but the previously effec-
tive order shall remain in effect.

(c) Appeals to modifications of a permit revocation order by the Ex-
ecutive Director cannot be filed more than ten days after the personal ser-
vice or mailing by certified mail of the modification.

NOTE: Authority cited: section 66632(f), Government Code; and Section
29201(e), Public Resources Code. Reference: Section 66641(d), Government
Code; and Section 29600, Public Resources Code.

HisTorRY
1. New section filed 10~11-89; operative 11-10-89 (Register 89, No. 43).

§ 11360. Preparation and Execution of Commission Cease
and Desist Orders and Permit Revocation
Orders.
The Executive Director shall prepare and sign a cease and desist order
or a permit revocation order authorized by the Commission no later than
the fifth (5th) working day following approval.
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NOTE: Authority cited: Section 66632(f), Government Code; and Section
29201(e), Public Resources Code. Reference: Sections 66637-66642, Govern-
ment Code; and Section 29601, Public Resources Code.
HiSTORY
1. Renumbering and amendment of Section 11051 to Section 11360 filed
5-18-87; operative 6~17-87 (Register 87, No. 30). For prior history, see Regis-
ter 73, No. 50.

§ 11361. Issuance.

“Issuance” of a cease and desist order, a permit revocation order, a civ-
il penalty order, or of any modification of such orders, is complete when
the Executive Director executes the original copies of the order or modi-
fication and they are stamped “Issued BCDC” with the date.

NOTE: Authority cited: Section 66632(f), Government Code; and Section
29201(e), Public Resources Code. Reference: Sections 6663766638 and
66641.6, Government Code; and Sections 29600 and 29601, Public Resources
Code.

HisTORY

1. Renumbering and amendment of Section 11050 to Section 11361 filed
5-18-87; operative 6-17-87 (Register 87, No. 30). For prior history, see Regis-
ter 73, No. 50.

2. Amendment filed 10-11-89; operative 11-10-89 (Register 89, No. 43).

§ 11362. Service of Copies.

(a) Persons to Whom the Order or Modification is Issued. The Execu-
tive Director shall cause to be personally served or mailed by certified
mail an original copy of a cease and desist order, a permit revocation or-
der, and of any modifications to each person to whom the order is being
issued no later than the second working day following the date of is-
suance. The Executive Director shall cause to be personally served or
mail by registered mail a civil penalty order or modification to such order
to each person to whom the order is being issued no later than the second
working day following the date of issuance.

(b) Other Interested Persons. The Executive Director shall personally
serve on or shall mail by regular mail a copy of a cease and desist order
or a permit revocation order authorized by the Commission and of any
modification to each person who appeared at the hearing and submitted
a written request for a copy as soon as possible after the Commission au-
thorized the order or modification. (For civil penalty orders, see subdivi-
sion (d) of Government Code Section 66641.6.)

NOTE: Authority cited: Section 66632(f), Government Code; and Section
29201(e), Public Resources Code. Reference: Sections 66637-66638 and
66641.6, Government Code; and Sections 29600 and 29601, Public Resources
Code.

HISTORY
1. Renumbering and amendment of Section 11052 to Section 11362 filed
5-18-87; operative 6~17-87 (Register 87, No. 30). For prior history, see Regis-
ter 73, No. 50.

2. Amendment filed 10-11-89; operative 11-10-89 (Register 89, No. 43).

§ 11370. Enforcement Record.

The record of an enforcement proceeding shall consist of

(2) the violation report, including all documents referred to in the re-
port;

(b) any complaint for civil penalties;

(c) all timely filed statement of defense form(s);

(d) all untimely filed statement of defense forms that have nevertheless
been admitted into evidence;

(e) the staff recommended enforcement decision, including all docu-
ments referred to in the recommendation,

(f) minutes of all enforcement committee and Commission enforce-
ment hearings and deliberations, provided, that if eyewitness or expert
testimony is allowed at the enforcement hearing, a verbatim transcript of
such testimony shall also be included;

(g) all evidence submitted but rejected because it was not filed in a
timely manner or violated Section 11328, with a notation that it was re-
jected and is included in the record only so that a reviewing court will
know what evidence was rejected;

(h) any enforcement committee’s or hearing officer’s recommended
enforcement decision,

(i) any order that the Commission issues,
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(§) all other materials maintained in the Commiission’s file for the en-
forcement matter,

(k) such other permit or other Commission files as have explicitly been
made a part of the record,

(1) the McAteer-Petris Act,

(m) the San Francisco Bay Plan,

(n) the Suisun Marsh Preservation Act,

(o) the Suisun Marsh Protection Plan,

(p) the Suisun Marsh Local Protection Progtam, and

(q) the Commission’s reégulations.

NOTE: Authority cited: Section 66632(f), Government Code; and Section
29210(e), Public Resources Code. Reference: Sections 6663966640 and
66641.7, Government Code, and Sections 29600 and 29601, Public Resources
Code.

HisTORY

1. Renumbering and amendment of former Section 11342 to Section 11370 filed
10-11-89; operative 11-10-89 (Register 89, No. 43).

§ 11380. Contents of Complaint for Administrative
Imposition of Civil Penaities.
The complaint shall follow the same format as required for a Violation
Report in Appendix H to these regulations.

NOTE: Authority cited: Section 66632(f), Government Code. Reference: Section
66641.6, Government Code.

HisTorRY
1. New section filed 10-11-89; operative 11-10-89 (Register 89, No. 43).

§11381. Commission Hearing on Complaint for
: Administrative Imposition of Civil Penalties.

(a) The Commission shall comply with the requirements of Cal: Govt.
Code Section 66641.6(b) by either (1) hearing the matter itself within 60
days of the service of the complaint or (2) by having the enforcement
committee hold a hearing within 60 days of the service of the complaint.

(b) The Executive Director shall determine whether to refer a com-
_plaint for the administrative imposition of civil penalties to the Commis-
sion or to the enforcement committee.

(c) When the Executive Director determines whether to refer a com-
plaint for civil penalties to the Commission or to the enforcement com-
mittee, he or she shall consider the following factors:

(1) the time that it would take the Commission or enforcement com-
mittee to complete consideration of the complaint,

(2) the relative workloads of the Commission and the enforcement
committee at the time,

(3) whether the complaint involves any policy issues that should be de-
termined by the Commission initially,

(4) whether the Commission or the enforcement committee has al-
ready heard any enforcement matter that is related to the complaint, and

(5) any request by the Commission that it hear the matter directly.

NOTE: Authority cited: Section 66632(f), Govemment Code. Reference: Section
66641.6, Government Code.

HisTorY
1. New section filed 10-11-89; operative 11-10-89 (Register 89, No. 43).

§ 11382. Further Procedures for Commission Review of
Complaints for the Issuance of Civil Penalty
Orders.

The Commissjon shall follow the procedures estabhshed by Sections
11310 and 11321 through 11334 and Sections 11361 through 11370 of
these regulations when it considers recommended enforcement decisions
from either the staff or the enforcement committee or a hearing officer
relative to the possible administrative imposition of civil penalties.

NOTE: Authority cited: Section 66632(f), Government Code. Reference: Sections
66641.6 and 66641.9, Government Code.

HisTORY
1. New section filed 10-11-89; operative 11-10-89 (Register 89, No. 43).

§ 11383. Contents of a Commission Civil Penalty Order.

(2) A Commission civil penalty order shall be signed by the Executive
Director and shall contain the following:

(1) the name(s) of the person(s) required to pay the civil penalty;
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(2) the amount of the civil penalty;

(3) the date by which the civil penalty must be paid;

(4) written findings that (1) explain the decision to issue the civil pen-
alty order and (2) provide the factual and legal basis for the issuance of
the order, and

(5) notice that a person to whom the Commission issues a civil penalty
order may file with the superior court a petition for writ of mandate for
review of the order pursuant to Section 1094.5 of the Code of Civil Proce-
dure within thirty (30) days after sérvice of a copy of the order.

(b) A civil penalty order can be combined with a cease and desist order
or a permit revocation order so long s the information required under
these regulations for both is contained in the combined order.

NOTE: Authority cited: Section 66632(f); Government Code. Reference: Sections
66641.6 and 66641.9, Government Code.

HisTORY
1. New section filed 10-11-89; operative 11-10-89 (Register 89, No. 43).

§ 11384. Modification of a Commission Civil Penalty Order..

The Executive Director may modify a civil penalty order if the modifi-
cation would not alter the amount of the penalty or otherwise materially
change the order.

NOTE: Authority cited: Section 66632(f), Government Code. Reference: Sections
66641.5, 66641.6 and 66641.9, Government Code.

v HISTORY ‘
1. New section filed 10-11-89; operative 11-10-89 (Register 89, No. 43).

§ 11385. Appeal from Modification of a Permit Revocatlon
Order.

(a) A person to whom the Commission has issued a civil penalty order
may appeal to the Commission any modification of the order by the Ex-
ecutive Director by filing within ten(10) days of the date of personal ser-
vice or ma111ng by registered mail of the modification a written statement
that the party is appealing the modification and the reasons for the appeal.

(b) If the appeal is complete and filed within ten days of the personal
service or mailing by registered mail of the modification to the order, the
appeal shall stay the effect of the modlﬁcatlon but the previously effec-
tive order shall remain in effect.

(c) Appeals to modifications of a civil penalty order by the Executive
Director cannot be filed more than ten days after the personal service or
mailing by registered mail of the modification.

NOTE: Authority cited: Section 66632(f), Government Code; and Section
29201(e), Public Resources Code. Reference: Sections 66641:5, 66641.6 and
66641.9, Government Code.

] HisTorY
1. New section filed 10-11-89; operative 11-10-89 (Register 89, No. 43).

§11386. Standardized Fines. g

(a) This Section shall apply to an enforcement actior if the Executive
Director determines:

(1) thatan alleged violation is one of the types 1der1t1ﬁed in subsection
11386(e);

(2) that the alleged violation has not resulted in significant harm to the
Bay’s resources or to existing or future'public access; and

(3) that the alleged violation can be corrected in a manner consistent
with the Commission’s laws and policies.

(b) Except as provided in subsection (g), if this Section applies to an
enforcement action, the Executive Director shall mail a written notice to
the person(s) believed to be responsible for the alleged violation that con-
tains all of the following information:

(1) the nature of the alleged violation and each and every action that
must be taken to correct the alleged violation;

(2) the fact that if the alleged violation is fully corrected: within 35 days
of the mailing of the notice, the Commission shall not impose any civil
penalty; and

(3) the fact that if the alleged violation is not fully corrected within 35
days of mailing of the notice, the person believed to be responsible for
the alleged violation may be subject to the payment of a civil penalty and
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may resolve the penalty portion of the alleged violation by paying the
standardized fine specified in subsections (e), and (f) without having to
go through a formal enforcement proceeding pursuant to Sections 11300
through 11385 except as provided in subsection (h).

(c) Except as provided in subsection (g), if the person believed to be
responsible for the alleged violation completes each and every corrective
action specified in the notice pursuant to subsection (b) within thirty—five
(35) days after the mailing of the notice, the Commission shall not impose
any standardized or other fine.

(d) Except as provided in subsections (g) and (h), if the person believed
to be responsible for the alleged violation fails to complete one or more
of the corrective actions required by the notice pursuant to subsection (b)
within thirty—five (35) days after the date of the mailing of the notice, the
responsible person may resolve the penalty portion of the alleged viola-
tion by completing each and every action required by the notice sent pur-
suant to subsection (b) and by paying a fine in the amount provided in
subsections (e) and (f).

(e) The following standardized civil penalties shall apply to the fol-
lowing types of alleged violations:

(1) for the failure to return an executed Commission permit before
commencing the work authorized by the permit:

(A) if the fully executed permit is returned between thirty—six (36) and
sixty—five (65) days after the date of the mailing of the notice required
by subsection (b): ONE THOUSAND DOLLARS ($1,000.00); or

(B) if the fully executed permit is returned more than sixty~five (65)
days after the date of the mailing of the notice required by subsection (b):
THREE THOUSAND DOLLARS ($3,000.00) plus ONE HUNDRED
DOLLARS ($100.00) per day from the sixty~fifth (65) day to the date the
fully executed permit is received by the staff.

(2) for the failure to submit any document other than an executed Com-
mission permit in the form, manner or time required by 2 Commission
permit:

(A) if a required document is submitted between thirty—six (36) and
sixty—five (65) days after the date of the mailing of the notice required
by subsection (b): ONE THOUSAND DOLLARS ($1,000.00) per docu-
ment;

(B) if a required document is submitted between sixty—six (66) and
ninety five (95) days after the date of the mailing of the notice required
by subsection (b): THREE THOUSAND DOLLARS ($3,000.00) per
document; or

(C) if a required document is submitted more than ninety-five (95)
days after the date of the mailing of the notice required by subsection (b):
THREE THOUSAND DOLLARS ($3,000.00) for each document plus
ONE HUNDRED DOLLARS ($100.00) per day for each document,
from the ninety—sixth (96th) day to the date the document is received by
the staff.

(3) for the failure to comply with any condition required by a Commis-
sion permit not covered by subsections (e)(1) and (e)(2):

(A) if corrected between thirty—six (36) and sixty—five (65) days after
the date of the mailing of the notice required by subsection (b): ONE
THOUSAND DOLLARS ($1,000.00) for each violation of each separate
permit requirement; or

(B) if corrected between sixty—six (66) and ninety—five (95) days after
the date of the mailing of the notice required by subsection (b): THREE
THOUSAND DOLLARS ($3,000.00) for each violation of each separate
permit requirement; or

(C) if corrected more than ninety—five (95) days after the date of the
mailing of the notice required by subsection (b): THREE THOUSAND
DOLLARS ($3,000.00) for each violation of each separate permit re-
quirement, plus ONE HUNDRED DOLLARS ($100.00) per day for
each violation, from the ninety—sixth (96th) day to the date the required
improvements are provided.

(4) for the failure to obtain a Commission permit prior to undertaking
any activity that can be authorized by an administrative permit:

(A) if either a filable application is submitted between thirty—six (36)
and sixty—five (65) days and a permit is obtained within one hundred and
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fifty—five (155) days after the date of the mailing of the notice required
by subsection (b) or the unauthorized activity is completely corrected be-
tween thirty—six (36) and sixty—five (65) days after the date of the mailing
of the notice required by subsection (b): TWO THOUSAND DOLLARS
(82,000.00);

(B) if either a filable application is submitted between sixty—six (66)
and ninety—five (95) days and a permit is obtained within one hundred
and eighty—five (185) days after the date of the mailing of the notice re-
quired by subsection (b) or the unauthorized activity is completely cor-
rected between sixty—six (66) and ninety-five (95) days after the date of
the mailing of the notice required by subsection (b): FIVE THOUSAND
DOLLARS ($5,000.00);

(C) if a filable application is submitted more than ninety—five (95)
days after the date of the mailing of the notice required by subsection (b)
or the unauthorized activity is completely corrected within the same time
limits: FIVE THOUSAND DOLLARS ($5,000.00) plus ONE
HUNDRED DOLLARS ($100.00) per day from the ninety—sixth (96th)
day to the date a permit is obtained or the activity is completely corrected.

(5) for the failure to obtain a Commission permit prior to undertaking
any activity that can be authorized by a regionwide permit:

(A) if either a filable application is submitted between thirty—six (36)
and sixty—five (65) days and a permit is obtained within one hundred and
fifty—five (155) days after the date of the mailing of the notice required
by subsection (b) or the unauthorized activity is completely corrected be-
tween thirty—six (36) and sixty—five (65) days after the date of the mailing
of the notice required by subsection (b): ONE THOUSAND DOLLARS
(81,000.00);

(B) if either a filable application is submitted between sixty-six (66)
and ninety—five (95) days and a permit is obtained within one hundred
and eighty—five (185) days after the date of the mailing of the notice re-
quired by subsection (b) or the unauthorized activity is completely cor-
rected between sixty-six (66) and ninety—five (95) days after the date of”
the mailing of the notice required by subsection (b): TWO THOUSAND"
DOLLARS ($2,000.00);

(C) if a filable application is submitted more than ninety—five (95)
days after the date of the mailing of the notice required by subsection (b)
or the unauthorized activity is completely corrected within the same time
limijts: - TWO THOUSAND DOLLARS ($2,000.00) plus ONE
HUNDRED DOLILARS ($100.00) per day from the ninety—sixth (96th)
day to the date a permit is obtained, or the unauthorized activity is com-
pletely corrected.

-(6) for the placement of fill, the extraction of materials or a change in
use that could not be authorized under the Commission’s laws and poli-
cies but is an activity similar in size and scope to the activities listed in
Sections 10601 (a) through 10601(e):

(A) if the violation is corrected and the area restored to its prior status
between thirty—six (36) and sixty—five (65) days after the mailing of the
notice required by subsection (b): THREE THOUSAND DOLLARS
(83,000.00);

(B) if the violation is corrected and the area restored to its prior status
between sixty—six (66) and ninety—five (95) days after the mailing of the
notice required by subsection (b): EIGHT THOUSAND DOLLARS
($8,000.00);

(C) if the violation is corrected and the area returned to its prior status
more than 95 days after the mailing of the notice required by subsection
(b): EIGHT THOUSAND DOLLARS ($8,000.00) plus ONE
HUNDRED DOLLARS ($100.00) per day to the date the violation is
completely corrected.

() A person believed to be responsible for any alleged violation must
pay double the amount listed in subsection (e) to resolve the civil penalty
portion of the alleged violation if that person has previously paid any
standardized fine pursuant to section 11386 within the five years prior to
resolution of the alleged violation.

(g) If a violation resolved pursuant to subsection (c) is repeated by the
same person within five years of the resolution of the prior violation, sub-
sections (c), (), and (f) shall not apply. Instead, the person believed to
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be responsible for the subsequent alleged violation may resolve the civil
penalty portion of the subsequent alleged violation by paying ONE
HUNDRED DOLLARS ($100.00) per day for each day the subsequent
alleged violdtion occurs or persists.

(h) If the person responsible for the alleged violation does not com-
plete all the required corrective actions and pay the appropriate standard-
ized civil penalties within the time limits specified by the Executive Di-
rector or; if no time limit is specified, within 125 days of the notice mailed
pursuant to subsection (b), the Executive Director may commence en-
forcement proceedings in .accordance with Sections 11300 through
11385. If the Executive Director determines that an alleged violator has
not made a good—faith effort to correct an alleged violation, the Execu-
tive Director may terminate the opportunity for settlement using the stan-
dardized fine process thirty—five (35) days after mailing a notice stating
that the process will no longer be available.

(i) After the violation has been completely resolved, if any person sub-
ject to the standardized civil penalties listed in subsections (e), (f), and
(g) believes that the amount is inappropriate, that person can appeal the
proposed amount of the penalty to the Executive Director and the Chair,
who can reduce the amount of the standardized civil penalty to an amount
that they believe is appropriate.

(§) If any person subject to the standardized civil penalties listed in sub-
sections (e), (f), and (g) believes that the time limit established pursuant
to subsection (h) is inappropriate, that person may appeal the time limit
to the Executive Director and the Chair, who can modify the time limit
as they believe appropriate.

(k) Any person believed to be responsible for an alleged violation is
entitled to a formal enforcement hearing according to. sections 11300
through 11385 if that person believes it is necessary to fairly determine
the appropriate remedy or civil penalty amount.

NOTE: Authority cited: Section 66632(f), Government Code; and Section
29201(e), Public Resources Code. Reference: Sections 66632(f) and 66641.5,

Government Code; and Sections 29201(e) and 29610, Public Resources Code.
HistorY

1. New section filed 2—26—93 operative 3-29-93 (Register 93, No. 9).

2. Amendment filed 6~26—97 operative 7-26-97 (Register 97, No. 26).

3. Amendment of section and NOTE filed 12-9-98; operative 1-8-99 (Register 98,
No. 50).

4. Amendnient filed 5-22-2003; operative 6-2 1-2003 (Register 2003, No. 2,1).

Chapter 14. Marsh Development Permits
Issued by Local Governments and Appeals
Therefrom

Subchapter 1. Marsh Development Permits
Issued by Local Governments

Article 1.

§ 11400. Application of Chapter.

This Chapter shall govern the issnance of a marsh development permit
or any other local permit that incorporates the provisions of a marsh. de-
velopment permit, hereinafter referred to as “a marsh development au-
thorization,” by local governments pursuant to California Public Re-
sources Code Section 29502(a) and appeals from marsh dcvelopment
authorizations issued by local governments.

NOTE: Authority cited: Sections 29201(e) and 29521, Public Resources Code
Reference: Section 29502, Public Resources Code.
History
1. Renumbering and amendment of Section 11225 to Section 11400 filed
5_156-81?1 operatlve 6-17-87 (Register 87, No. 30). For prior histoty, see Regis-
ter 0.

Application

[The next page i 539.]
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455 Golden Gate Avenue, Suite 10600, San Francisco, California 94102 tel 415 352 3600 fax 415 352 3606

File: ER2012.020
Permit: M1975.102.00
Date Mailed: June 16, 2017

35th Day After Mailing: July 20, 2017
60th Day After Mailing: August 14, 2017
Hearing Date: August 2017

VIOLATION REPORT/COMPLAINT
FOR THE IMPOSITION OF ADMINISTRATIVE CIVIL PENALTIES
ENFORCEMENT INVESTIGATION NO. ER2012.020
BRIDGEWAY 558 REAL PROPERTY LLC
(TRIDENT/ONDINE RESTAURANTS)

FAILURE TO RESPOND TO THIS VIOLATION REPORT/COMPLAINT FOR THE ADMINISTRATIVE
IMPOSITION OF CIVIL PENALTIES BY COMPLETING THE ENCLOSED STATEMENT OF DEFENSE
FORM AND ENCLOSING ALL PERTINENT DECLARATIONS UNDER PENALTY OF PERJURY,
PHOTOGRAPHS, LETTERS, AND OTHER WRITTEN DOCUMENTS COULD RESULT IN A CEASE AND
DESIST ORDER, A PERMIT REVOCATION ORDER, OR A CIVIL PENALTY ORDER BEING ISSUED TO
YOU, OR A SUBSTANTIAL ADMINISTRATIVE CIVIL PENALTY BEING IMPOSED ON YOU WITHOUT
YOUR HAVING AN OPPORTUNITY TO CONTEST THEM OR TO INTRODUCE ANY EVIDENCE.

The San Francisco Bay Conservation and Development Commission is issuing this Violation
Report/Complaint for the Administrative Imposition of Civil Penalties (“Violation
Report/Complaint”) and statement of defense form because the Commission's staff believes that
you may be responsible for or involved with a possible violation of the Commission's laws and a
Commission permit. The report contains a brief summary of all the pertinent information that staff
currently has concerning the possible violation and reference to all the pertinent evidence on
which the staff currently relies. All the evidence this Violation Report/Complaint refers to is
available in the permit and enforcement files for this matter located at the Commission's office.
You can review these materials at the Commission's office or have copies made at your expense or
both by contacting Greg Ogata of the Commission's staff at telephone number (415) 352-3600. This
Violation Report/Complaint also informs you of the nature of the possible violations so that you
can fill out the enclosed statement of defense form and otherwise be prepared for Commission
enforcement proceedings.

info@bcdc.ca.gov | www.bcdc.ca.gov ﬁ
State of California | Edmund G. Brown, Jr. — Governor @50
|



Issuance of this Violation Report/Complaint and the enclosed statement of defense form is the
first step in formal Commission enforcement proceedings. Subsequently, either the Commission or
its enforcement committee may hold an enforcement hearing, and the Commission will determine
what, if any, enforcement action to take.

Careful reading of and a timely response to these materials is essential to allow you to present
your side of the case to the Commission. A copy of the Commission's enforcement regulations is
also included so that you can fully understand the Commission's enforcement procedures. If you
have any questions concerning either the Violation Report/Complaint, the enclosed statement of
defense form, the procedures that the Commission and its enforcement committee follow, or
anything else pertinent to this matter, you should contact, Maggie Weber or Marc Zeppetello of
the Commission's staff at telephone number (415) 352-3600 as quickly as possible. Thank you for
your cooperation.

I. Entity believed responsible for the illegal activity:

Name: Bridgeway 558 Real Property LLC
Trident/Ondine Restaurants
Robert A. Freeman, Executive Officer
Address: 558 Bridgeway
Sausalito, CA 94965

Agent: Keith Garner
Sheppard, Mullin, Richter & Hampton LLP
Four Embarcadero Center, 17" Floor
San Francisco, CA 94111

Telephone: (415) 774-2991

Il. Brief description of the nature of the illegal activity:

A. Placement, maintenance, and use of unauthorized fill in the Bay, in violation of the
McAteer-Petris Act, consisting of a boat dock, gangway, and pilings.

B. Placement, maintenance, and use of unauthorized fill in the Bay, in violation of the
McAteer-Petris Act, consisting of a significant remodel of the pile-supported restaurants,
including the expansion of two decks.

Ill. Description of and location of property on which illegal activity occurred:

The violations are located at and adjacent to the Trident/Ondine Restaurants in the
Commission’s Bay and shoreline band jurisdictions, in the City of Sausalito, Marin County.



The project site is comprised of four parcels including:

A. APNs 065-172-012, 065-172-014 (owned by the City of Sausalito, leased to Trident, LLC)l;
B. APN 065-172-015 (owned by the City of Sausalito)*; and
C. APN 065-172-013 (owned by Bridgeway 558 Real Property LLC).

IV. Name of owner who controls property on which illegal activity occurred:
Bridgeway 558 Real Property LLC (“Bridgeway 558 LLC”) and City of Sausalito (“City”)
V. Approximate date (and time if pertinent and known) illegal activity occurred:

A. The violation cited in Section II.A has persisted since October 1999.
B. The violation cited in Section II.B has persisted since July 2012.

VI. Summary of all pertinent information currently known to the staff in the form of proposed
findings with references to all pertinent supporting evidence contained in the staff’s
enforcement file:

A. Relevant Files. This Violation Report/Complaint is based on the following findings and
the relevant administrative San Francisco Bay Conservation and Development
Commission (“BCDC”) documents referred to herein and listed in the attached Index of
the Administrative Record. The following files are available at the Commission’s office
for your review; you should call BCDC staff member Greg Ogata to arrange to review the
files.

1. Permit File No. M1975.102.00; and
2. Enforcement File Nos. ER1999.054 and ER2012.020.

B. Site History. The structure where the Trident and Ondine Restaurants operate was built
in 1898 to house the San Francisco Yacht Club. In 1927, the Yacht Club moved to new
premises and over the next few decades, the structure on site was occupied by several
different businesses. In 1966, the structure transitioned into a bar-restaurant-music
venue called The Trident, which operated through 1976.

C. BCDC Permit. On August 16, 1976, BCDC issued Permit No. M1975.102.00 (“Permit”) to
Ronald MacAnnan, then owner of the structure, for the removal and replacement of a
single, split-level, 2,637-square-foot dining deck in the Bay, attached to a pre-existing
structure, and for the replacement of caps and piles on a one-for-one basis.

D. In 1980, the Trident Restaurant was renamed Horizons. Ondine, a second restaurant
exclusively open for private events, occupies the second floor of the structure.

! On March 3, 1998, the City granted Trident, LLC, Mr. Freeman’s predecessor in interest, a thirty-year lease for
both parcels, expiring on March 3, 2028. The lease was recorded with Marin County on May 7, 1998 as Document
No. 1998-0030582.

2 A portion of the unauthorized fill is trespassing on the City parcel without a lease.



E. Past Enforcement History. In October 1999, BCDC staff received a report of the
unauthorized placement of a 15-foot-wide boat dock with two pilings and a gangway on
City property located adjacent to Horizons/Ondine Restaurants (“the Restaurants”).
BCDC staff contacted the City and learned that Trident, LLC, then owner of the
Restaurants and successor in interest to the permittee, Mr. MacAnnan, was actively
pursuing local approval of the structures under construction, as well as a lease with the
City to expand onto adjacent City property. BCDC staff delayed commencing an
enforcement action until Trident, LLC obtained a lease and local approval from the City,
which are both required to complete a Permit amendment application to authorize the
structures after-the-fact.

On April 23, 2001, after having ample time to negotiate a lease and receive local approval
from the City yet failing to do so®, BCDC staff wrote Trident, LLC a letter that commenced
the standardized fines process for the unauthorized boat dock, gangway, and pilings. The
Restaurants were sold before the violation was resolved.

F. In May 2003, the Restaurants were transferred from Trident, LLC to Robert A. Freeman,
with notice of the ongoing enforcement investigation by BCDC resulting from the
unauthorized boat dock, gangway, and pilings.

G. On November 24, 2003, BCDC staff wrote Mr. Freeman a letter that commenced the
standardized fine process for the unauthorized boat dock, gangway, and pilings, and
explained that for years, BCDC had been waiting for a Permit amendment application to
authorize the project after-the-fact, but that the prior owner never obtained a lease from
the City to secure a legal interest in the property where the violation is located, or
discretionary approval from the City.

H. On May 28, 2004, Mr. Freeman transferred the property to Bridgeway 558 LLC; Mr.
Freeman is the Executive Officer of Bridgeway 558 LLC.

I.  On November 24, 2004, the standardized fine accruing for the unauthorized boat dock,
gangway, and pilings reached the statutory maximum of $30,000.

J. From 2004 until 2012, BCDC staff did not hear from Mr. Freeman, or any Bridgeway 558
LLC representative.

K. In 2012, Horizon’s Restaurant reverted back to its historic name, The Trident.

L. On May 3, 2012, BCDC staff received an email from the City, inquiring if a permit had
been issued for the boat dock. BCDC staff responded that the boat dock is unauthorized
and that years ago, when staff was working with Mr. Freeman to authorize the project,
the City informed staff that the project could not obtain local discretionary approval until
it became ADA accessible, or the owner of the Restaurants received a hardship
exemption.

*The City would not provide local discretionary approval until the boat dock satisfied the uniform building code’s
ADA accessibility requirements. Trident LLC alleged hardship but never filed the necessary paperwork in order to
receive an exemption from the accessibility requirement.



. On May 28, 2012, Bridgeway 558 LLC, through its then agent Don Olsen, submitted an
incomplete permit amendment application to expand the back deck of the structure,
which would increase the footprint of the pre-existing structure, located over the Bay.
The application did not include a request for after-the-fact authorization for the boat
dock, gangway and pilings constructed more than a decade earlier.

. OnJune 22, 2012, BCDC staff responded to the application and requested: (1) a complete
narrative description of the work already completed and proposed in the attached plans;
(2) a valid grant deed or long-term lease issued to either Bridgeway 558 LLC or Mr.
Freeman for both the properties on which The Restaurants’ are located and expansion
sites; (3) a processing fee; (4) proof of local discretionary approval; (5) environmental
documentation; and (6) a public access proposal.

. InJuly 2012, Bridgeway 558 LLC commenced work on expanding the back deck of the
structure without authorization.

On August 14, 2012, Bridgeway 558 LLC, through Don Olsen, submitted a second
incomplete application to amend the Permit.

. On August 23, 2012, BCDC staff responded to the application and requested: (1) a
complete project description; (2) a valid property interest for APN -015, presently owned
by the City; (3) the remainder of the processing fee; (4) proof of local discretionary
approval; (5) environmental documentation; and (6) a public access proposal.

The letter also commenced the standardized fine process for the after-the-fact nature of
the authorizations sought by the requested amendment. Mr. Freeman was given two
options to resolve the violations: either submit a complete amendment application and
subsequently obtain an amendment to the Permit, or remove all unauthorized
development.

On September 12, 2013, staff wrote Mr. Olsen a letter to provide notice that: (1) the
amendment application remained incomplete; (2) the proposed public access was
insufficient; (3) the standardized fine accruing for the unauthorized deck expansion had
reached the statutory maximum of $30,000 for the violation; and (4) staff would
commence formal enforcement if the application remained unfiled. Staff did not receive
a response.

On October 24, 2014, staff informed with Mr. Freeman that his representative, Mr.
Olsen, was ineffective and recommended that Mr. Freeman retain a new representative.

On October 31, 2014, Mr. Freeman retained a new representative, attorney John
Scheuring, to oversee the completion of the amendment application and resolve the
enforcement matter.

. On December 8, 2014, staff provided Mr. Scheuring a list of the outstanding documents
and information required to complete the amendment application. Staff worked with
Mr. Scheuring through 2015, and although some progress was made, the application
remained incomplete.



VII.

VIIL.

V. On October 13, 2015, staff sent Mr. Scheuring an email explaining that the following
documents and information were needed to file the application as complete: (1) confirm
that the built size of the dock is 1,172 square feet and, therefore, fits within the area Mr.
Freeman has leased from the City; (2) provide a copy of the fully executed lease granted
from the City to Mr. Freeman that includes a legal description and all exhibits; (3) provide
the outstanding $250 application fee; (4) provide proof of local discretionary approval in
form of a Conditional Use Permit issued by the City; and, (5) although not needed to file
the application but necessary to assure a staff recommendation of approval for the
project, provide an adequate public access proposal.

W. On October 16, 2015, Mr. Scheuring responded by email inquiring if BCDC requires a
written statement or a drawing to confirm the built size of the dock and that it fits into
the area subject to the lease. Mr. Scheuring did not provide a copy of the fully executed
lease. He promised to provide the outstanding $250 application fee, the local
discretionary approval, and a public access proposal but as of the mailing of this Report,
has not yet done so.

X. On April 14, 2017, after not receiving any further communication from Bridgeway 558
LLC, BCDC staff informed both Mr. Freeman and Mr. Scheuring by letter that the
Executive Director had terminated the opportunity to resolve the penalty portion of the
enforcement matter using the standardized fine process and would commence a formal
enforcement proceeding.

Y. On May 18, 2017, attorney Keith Garner informed BCDC staff that Mr. Freeman, upon
receiving the April 14™ |etter, retained Mr. Garner as a new representative to complete
the Permit amendment application and resolve the enforcement action.

Provisions of law or Commission permit that the staff alleges has been violated:
Government Code Section 66632. Permit for Fill, Extraction of Materials or Substantial
Change in Use of Land, Water or Structure; Application for Permits.

Government Code Section 66602.1. Failure to Provide Maximum Feasible Public Access
Consistent with the Project.

If the staff is proposing that the Commission impose an administrative penalty as part of
this enforcement proceeding, the amount of the proposed penalty:

Staff proposes a penalty of $60,000 ($30,000 per violation cited in Sections IIl.A and I1.B of
this Report) under Section 66641.5(e) of the McAteer-Petris Act.

. Any other statement or information that the staff believes is either pertinent to the

alleged violation or important to a full understanding of the alleged violations: Staff has
provided all necessary information in the findings outlined in Section VIII above.



INDEX OF SUPPORTING DOCUMENTS FOR TRIDENT AND

ONDINE’S RESTAURANTS PERMIT VIOLATION REPORT

AND COMPLAINT
NUMBER DATE TITLE/DESCRIPTION
1. 8/16/1976 BCDC Permit NO. M1975.102.00 for Removal and Replacement of
Dining Deck
2. 4/23/2001 BCDC staff Letter to Mr. Tim Bohan. Subject: Unauthorized
Installation of Pilings, Docks, and a Gangway at 558 Bridgeway, in the
City of Sausalito, Marin County (BCDC File Nos. M98-45 and ER99-54)
3. 11/24/2003 BCDC staff Letter to Mr. Robert Freeman Commencing the
Standardized Fine Process
4, 5/3/2012 Email Conversation Between BCDC and City of Sausalito Discussing
Whether BCDC Ever Issued a Permit for the Boat Deck.
5. 5/28/2012 Incomplete Permit Application by Bridgeway 588 LLC to Expand the
Back Deck
6. 6/22/2012 BCDC staff Response to Incomplete Application
7. 8/14/2012 | Second Incomplete Permit Application Submitted by Bridgeway 588
LLC
8. 8/23/2012 BCDC staff Response to Second Application Requesting Additional
Materials and Commencing the Standardized Fine Process for the
After-The-Fact Nature of the Amendment
9. 9/12/2013 | BCDC staff Letter to Mr. Olsen Regarding 1) Incomplete Application 2)
Insufficient Proposed Public Access and 3) Standardized Fine Accrual
Had Reach the Statutory Maximum of $30,000
10. 10/24/2014 | BCDC staff Memo of Conversation with Mr. Freeman Determining Mr.
Olsen was Ineffective
11. 10/31/2014 BCDC staff Memo regarding Mr. Freeman Retaining Attorney John
Scheuring for Representation
12. 12/8/2014 BCDC staff Email to Mr. Scheuring of Outstanding Documents
Required to Complete Amendment Application
13. 10/13/2015 | BCDC staff Email to Mr. Scheuring Explaining What Documents Were
Needed to File the Application as Complete
14. 10/16/2015 Email from Mr. Scheuring to BCDC staff Responding to BCDC's
Requests for Additional Documentation and Information
15. 4/14/2017 BCDC staff Letter Terminating Standardized Fine Process and
Commencing Formal Enforcement Proceeding
16. 5/18/2017 Letter from Attorney Keith Garner Informing BCDC staff that Mr.

Freeman has Retained Him as a New Representative to Complete the
Permit and Resolve the Enforcement Action
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